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JUDGMENT 

1.   On 24/11/2014, the Officer-In-charge of Thelamara Police 

Station received an FIR (First Information Report) from one Sri Chanak Rimal, 

wherein it was alleged, inter alia, that on 23/11/2014 at about 4.30 p.m. one 

Rahmat Ali, S/O Md. Abdul Gafur resident of village Bhora Singri under 

Thelamara Police Station tried to commit rape on his sister (herein after 

referred to as “the Victim”).   

IN THE COURT OF SPECIAL JUDGE, SONITPUR AT TEZPUR 
 

 
SPECIAL (POCSO) CASE NO.         :-     12 OF 2014 

(Under Section 6 of the POCSO Act, 
arising out of G.R. Case No. 2798 of 
2014)  
 

Present      :- Mridul Kumar Kalita, AJS 
Special Judge, Sonitpur 
Tezpur 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Md. Rahmat Ali, 
Son of Md. Abdul Gofur 
Resident of Bhora Singri 
Police Station – Thelamara 
Dist:- Sonitpur, Assam 
 

Date of framing Charge :- 19/01/2015. 
 

Date of Recording Evidence :- 22/04/2015,19/05/2015  
18/06/2015 & 23/07/2015.  
  

Date of examination of accused u/s 
313 Cr.P.C 

:- 17/08/2015 
 

Date of Argument :- 26/08/2015. 
 

Date of Judgment :- 09/09/2015. 
 

Counsel for the Petitioner :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Opposite Party :- M. Islam, Advocate.  
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2.   On receipt of the aforementioned FIR, the Officer-In-Charge of 

Thelamara Police Station registered Thelamara P.S. Case No. 88/14 u/s 

376/511 of IPC r/w section 7 of the POCSO Act, and entrusted Sri Loknath 

Deka, Sub-Inspector of Police to investigate the case. After completion of the 

investigation formal charge sheet was laid U/s 376/511 of IPC r/w section 3 of 

the POCSO Act,  against the accused Md. Rahmat Ali in the Court of Chief 

Judicial Magistrate, Sonitpur and the case was transferred to the Court of Smt. 

J. Bora, learned  Judicial Magistrate, 1st class, Tezpur for disposal. On 15-12-

2014 the G.R. Case No.2798/14 was sent to this Court as per Govt. Notification 

No. JDJ 220/2013/43 dated 12-07-2013, by Smt. J. Bora, learned 1st class 

Judicial Magistrate, Soniptur, Tezpur as the case is registered under section 

376/11 of IPC read with section 7 of the POCSO Act, and as such the same is 

required to tried by Special POCSO Court. The accused was in judicial custody 

at the time of transferring this case to this Court. 

3.    After receipt of the case record and after hearing the accused 

as well as the learned Addl. Public Prosecutor and after going through the 

materials on record, charges u/s 376/511 of IPC and 8 of POCSO Act, 2012, 

were framed against the accused Md. Rahmat Ali, by my learned predecessor. 

The charge was read over and explained to the accused and on being asked, he 

refused to plead guilty and claimed to be tried. During trial, prosecution 

examined 6 (six) witnesses. The accused was examined u/s 313 Cr.P.C. during 

which he denied the truthfulness of the testimony of the prosecution witnesses 

and pleaded innocence. The accused declined to adduce any evidence in 

defence.  

4.  The point to be determined in this case are as follows:- 

 “Whether the accused on, 23/11/2014, at about  4.30 p.m., at 

Bhora Singri Road side under Thelamara police Station, committed   

sexual assault on “the Victim”  and thereby committed an offence 

punishable under section 8  of the Protection of Child from Sexual 

Offences Act?  

& 

“whether the accused on, 23/11/2014, at about  4.30 p.m., at Bhora 

Singri Road side under Thelamara police Station attempted to 
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commit rape on the „victim‟ and thereby committed offence u/s 

376/511 of the Indian Penal Code? 

5.  I have gone through the entire materials on record, including the 

oral testimonies of the witnesses and the statement of the accused recorded 

under section 313 Cr.P.C, very carefully as well as heard argument advanced by 

Ld. Public Prosecutor and learned Defence counsel, at length. 

6.  Let me, at the very beginning scrutinise the evidence adduced 

by the prosecution witnesses.  

7.  P.W-1, who is “the victim” in this case, has deposed that she 

know the accused. The occurrence took place on 23-11-2014 at about 4/4.30 

p.m. when she went to carry paddy crops from the paddy field at Bhorasingri, 

which is about 100/1500 meters away from her house. The field belongs to her 

maternal aunty Januka Devi. She went to the field by bicycle.   She has also 

stated that when she went to carry the paddy from field, the accused came 

from behind and caught hold of her on her breast with force. She has further 

stated the accused also tried to remove her clothes but she protested and she 

pushed the accused and at that place she also got one stick (lathi). She hit the 

accused with lathi and she came back to her house and informed about the 

incident to her brothers Chanak Rimal. She has also stated that she left the 

bicycle at the place of incident and came back by running. She also stated that 

the accused also fled away from the spot. Later on, her brother lodged an FIR 

and police brought her to Tezpur Court for recording her statement and the 

Magistrate recorded her statement. She was also medically examined at 

Kanaklata Civil Hospital. Ext. 1 is her statement recorded in the Court and Ext. 

1(1) and Ext. 1(2) are her signatures.  

8.  During cross-examination, this PW stated that it was harvesting 

time and there were other people in the field. She has stated that Sabilal 

Neupani was also in the field at a distance. She has stated that when she 

reached the field to carry paddy, the accused caught hold of her. She has 

denied the suggestion that the accused tried to help her carrying paddy and 

when she fell along he caught hold of her to help her. 
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9.     PW 2, Sri Chanak Rimal, has stated that he knew the accused. 

Victim is his sister. The occurrence took place on 23-11-2014 at about 4 p.m. 

At that time he was in his home and his sister the “victim” went to paddy field 

to bring paddy by her bicycle. After some time his sister came back crying after 

10/15 minutes and told him that the accused tried to remove her clothes and 

the accused caught hold of her from back side on her breast. She also informed 

that she pushed away and hit the accused with a lathi and came back to home 

leaving her bicycle at the place of incident. On the next day he lodged an FIR in 

the Thelamara Police Station. Ext. 2 is the said FIR and Ext. 2(1) is his 

signature. He has stated that the FIR was written as per his instruction by one 

of his villager.   

10.   During cross-examination, he has deposed that he lodged the 

FIR on the basis of the fact reported by his sister (victim).  He denied the 

suggestion that the accused did not try to remove the clothes of this sister and 

he did not try to molest his sister.    

11.      PW 3, Sri Golap Ali has deposed that he know the accused.  He 

does not know the victim. About 3 months back in the evening he was going to 

his house from field. He saw that the victim was trying to take paddy on her 

cycle and she asked for help from the accused. Later on when her cycle loaded 

with the paddy was felling down, the accused tried to grab the cycle but the 

accused also touched the body of the victim and the victim slapped the 

accused. Thereafter, one person was coming there along with a stick, the 

victim snatched the stick from that person and hit the accused on his back with 

the stick. Thereafter, both of them left the place.   

12.   During cross-examination, he has deposed that he heard the 

victim calling for help from accused to lift the paddy in her cycle and when the 

accused tired to hold the cycle of the victim, his hand touched the shoulder of 

the victim. The accused did not pull or snatched the clothes of the victim. One 

Sabilal Neupani was also there.    

13.     PW 4, Sri Sabilal Neupani, has deposed that he know both the 

accused and the victim.  About 7 months back in the evening he was coming 
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from field to his house. He saw that an altercation was going on between the 

victim and the accused. He asked them why they were quarrelling, then the 

accused told him that when he (accused) helping the victim in putting the 

paddy on her cycle but by mistake the he (accused) touched her while trying to 

grab the cycle. However, the victim told him that she only asked for help but 

the accused   grabbed her. Later on, both the parties left the place. He also 

went to his house.   

14.        During cross-examination, he has deposed that the victim did 

not tell him anything about snatching or pulling of her clothes by the accused.   

15.  PW 5, Dr. J. Begum, has deposed that on On 24-11-2014 she 

was working as Sr. Medical & Health Officer in the Kanaklata Civil Hospital, 

Tezpur and on that day she was on duty in the hospital and  at about 1.30 p.m. 

she examined Miss Namita Devi,15 years, D/O Tikaram Rimal of village 

Garuduba, PS -Thelamara, in reference to Thelamara PS Case No. 88/14 u/s 

76/511 of IPC, on being escorted and identified by WPC  38, Chitralekha Das of 

Thelamara PS.   On examination she found the following: 

  On general Examination : 

  Height – 4 .5 ft. Weight – 38 kg Teeth 14/14. 

  The girl stated that yesterday one person attacked her and handle her 

breast and she fainted and hospitalized. According to the girl, the person did 

only breast handling. There is no mark of injury or violence seen on her body or 

private parts. Hymen is present. Vaginal smear not taken as the girl strongly 

refused and stated that the person only handle her breast  

   X-ray Reports.    

Union of the epiphysis of the lower ends of left radius and ulna are not 
closed. 

All epiphysis around left elbow joint have fused with their respective 
shafts.  

Epiphysis of the iliac crest has appeared and remains open.  

Impression: Age of the person under investigation is below 18 years.  
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  Inference is - the girl below 18 years of age has no finding of sexual 
assault.  

  Ext. 3 is the Medical report and Ext. 3(1) is her signature.   

  

16.   PW 6, Sri Loknath Deka has deposed that on 23-11-2014 he was 

working as 2nd Officer at Thelamara Police Station. On that day, the Officer-in-

Charge of Thelamara PS SI Maruf Ashraf Hussain Ahmed received an 

information from someone from Garuduba that one muslim person attempted 

to commit rape on one Nepali girl and there is a apprehension of breach of 

peace. Thereafter, he along with SI D. Mahanta, ASI Golok Ch. Das with their 

police party left for Garuduba village and Bhorasingri village. Accordingly a GD 

Entry was made at Thelamara PS being No. GDE No. 401 dated 23-11-2014 by 

O/C, Thelamara Polic Station.  He, after reaching the place of occurrence 

inspected the same and took statement of witnesses. He also prepared a sketch 

map of the place of occurrence. Ext. 4 is the sketch map and Ext. 4(1) is his 

signature. On the next day, the first informant Chanak Rimal lodged the first 

information report at Thelamara Police Station and O/C of Thelamara PS SI 

Maruf Ashraf Hussain Ahmed registered a case being No. 88 of 2014 u/s 

376/511 of IPC r/w section 7 of POCSO Act and endorsed him for formal 

investigation of this case.  Ext. 2 is the said FIR and Ext. 2(2) is the signature 

of then O/C SI Maruf Ashraf Hussain Ahmed. On 24/11/14 the victim has been 

sent for medical examination to Kanaklata Civil Hospital, Tezpur and on 27-11-

2014 she was brought before the Judicial Magistrate, Tezpur for recording her 

164 Cr.P.C statement and her statement 164 Cr.P.C was recorded on the same 

date. On 24/11/2014 he arrested the accused and forwarded to Court. After 

completion of investigation, he was transferred from Thelamara PS and SI 

Tankeswar Bhuyan collected the medical report of the victim and submitted 

charge-sheet against the accused. Ext. 5 is the chargesheet and Ext. 5(1) is the 

signature of SI Tankeswar Bhuyan, which he knew.  

17.  During cross-examination, this PW has stated that on 23-11-

2014, at night the accused was arrested and he was forwarded to the court on 

24-11-2014.he has also stated that the first informant told him during 
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investigation that his sister asked for help from the accused to lift the Paddy on 

the bicycle. He has also stated that PW-4 Saibal Neupani has stated before him 

that the victim asks for help from the accused for lifting the Paddy on her 

bicycle and when the accused was doing so the bicycle slipped and the accused 

while trying to hold the bicycle, the body of the victim got touched by him. 

18.  During examination under section 313 Cr.P.C the accused 

pleaded his innocence, he stated that he had tried to hold the bicycle when it 

was falling and he did not groped the victim as alleged. 

19.  As regards charge under section 376 r/w 511 of the Indian Penal 

Code, none of the witnesses have stated that the accused attempted to rape or 

commit sexual intercourse with the victim, nothing of this sort is there in the 

testimony of the medical expert PW 5, Dr. J. Begum who examined the victim. 

On examination she found no mark of injury or violence on the body or private 

parts of the victim. She has also stated that at the time of giving history of the 

patient (victim) stated that the person who attacked her only handled her 

breasts. As that is nothing on record which indicates that the accused tried to 

commit rape on the victim, he is acquitted of charge under section 376 read 

with section 511 of the Indian Penal Code. 

20.      Now, let me discuss the main charge under section 8 of the 

Protection of Child from Sexual Offences (POCSO) Act. Section 8 of the POCSO 

Act provides penalty for the offence of sexual assault. Section 7 of the POCSO 

Act, defines the sexual assault, as follows:- 

"Sexual assault-whoever, with sexual intent touches 

the vagina, penis, anus or breast of the child or 

makes the child touch the vagina, penis, anus or 

breast of such person or does any other Act with 

sexual intent which involves physical contact without 

penetration is said to commit sexual assault". 

 From above provision, it appears that even touching the breast of the 

child with sexual intent would amount to commission of the offence of the 
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sexual assault as defined in section 7 of the POCSO Act. Further, the “sexual 

intent” can be presumed under section 29 of the POCSO Act unless the contrary 

is proved. Section 29 of the POCSO Act provides as follows:- 

"29. Presumption as to certain offences:-Where a 

person is prosecuted for committing or abetting or 

attempting to commit any offence under Sections 3, 

5, 7 and Section 9 of this Act, the Special court shall 

presume, that such person has committed or 

abetted or attempted to commit the offence, as the 

case may be unless the contrary is proved". 

21.   As regards the age of the victim, while deposing as PW 1 victim 

has stated that her age is 15 years. As per the evidence of PW 5, Dr. Jahanara 

Begum, who examined the victim after the assault, the victim is a person below 

18 years of age. As per Section 2(e) of  Protection of Child from Sexual 

Offences Act, 2012  ”child means any person below the age of 18 

years” , therefore the victim is a child within the meaning of Section 2(e) of  

Protection of Child from Sexual Offences Act, 2012.    

22.  In view of the above mentioned provisions of law let me discuss 

as to whether there is any incriminating material against the accused, under 

section 8 of the POCSO Act, in the instant case. As discussed in foregoing 

paragraphs, the victim has deposed that when she went to carry the paddy 

from field, the accused came from behind and caught hold of her on her breast 

with force. She has further stated the accused also tried to remove her clothes 

but she protested and she pushed the accused and at that place she also got 

one stick (lathi), whereas the stand taken by the accused is that when the 

victim asked for help for carrying paddy on the bicycle and when the bicycle 

was falling and he tried to hold it, his hands touched the body of the victim. 

During cross-examination of the victim apart from a mere suggestion that the 

accused caught hold of her in trying to help her when she fell down while 

carrying paddy, to which she answered in negative, there is nothing which 

demolishes the testimony of PW 1(victim). Though the PW 2, who is the first 

informant of this case, is not the eye witness, he has deposed that he has been 

informed by his sister (victim) that the accused caught hold of her from back 
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side. PW 1 has also stated that she has been informed about the incident to her 

brother Chanak Rimal (PW 2). PW 3 has stated that accused tried to grab the 

cycle but touched the body of the victim and the victim slapped the accused. He 

has also stated that the victim hit the accused on his back with a stick. PW 4 

has also stated that the accused while helping the victim in putting the paddy 

on her cycle by mistake touched her while trying to grab the cycle.   The 

evidence on record suggests that the accused touched the victim, the question 

is what kind of touch it was? The victim has very categorically stated that the 

accused caught hold of her on her breast with force. Though PW 3 and PW 4 

who also saw the altercation between the accused and the victim have not seen 

the accused groping the breast of victim, however, this in itself cannot be a 

ground for disbelieving the testimony of PW 1. PW 3 has stated that he was 

going from the field to his house and he saw both the victim as well as accused, 

he might not have seen the accused groping the breast of victim, however, he 

has seen the victim snatching stick from a person and hitting the accused with 

it. It is difficult to understand as to why the victim would hit the accused with a 

stick without any reason, unless she is annoyed with some conduct of the 

accused. PW 1(victim) has also stated in her testimony that she left the bicycle 

at the place of incident and came back by running, this conduct also indicates 

that the victim was terrified. Under such circumstances, I do not see any reason 

to disbelieve the testimony of the victim that the accused hold her breast with 

force. Now, the question is whether this was done with sexual intent. As 

discussed hereinbefore, Section 29 of Protection of Child from Sexual 

Offences Act, 2012, provides that Court shall presume that the accused 

has committed the offence unless contrary is proved. In the instant case, 

the accused has failed miserably to rebut this presumption. His mere 

statement that he did not grabbed the victim as alleged do not inspire 

confidence of this Court in view of clear statement of the victim as PW 

1(which remain undemolished) that accused came from behind and 

caught hold of her breast with force.  

23.   In view of what has been discussed herein before, this Court is 

of considered opinion that the prosecution side has proved the charge against 
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the accused Rahmat Ali u/s 8 of Protection of Child from Sexual Offences Act, 

2012. Accordingly, the accused Rahmat Ali is convicted u/s 8 of Protection of 

Child from Sexual Offences Act, 2012.  

24.   Heard the accused person in person on the question of sentence. 

Also heard learned Public Prosecutor and the learned defence counsel on the 

question of sentence. The accused has again stated that he only tried to help 

the victim and he do not committed any offence. He has further stated that he 

is a very poor person and has a family to look after and therefore, a lenient 

view of the matter may be taken. Learned Public Prosecutor submitted that 

considering the facts and circumstances of this case a lenient view may perhaps 

be taken and the accused may be imposed the minimum prescribed sentence.   

The Court is of considered opinion that the penal provisions of Protection of 

Child from Sexual Offences Act, 2012 are very stringent in nature. Almost all the 

penal provisions prescribe the minimum sentence which shall have to be 

imposed in case a person is found guilty. Section 8 of Protection of Child from 

Sexual Offences Act, 2012, prescribes the minimum punishment of 3 (three) 

years and maximum punishment of 5 (five) years for the offence of sexual 

assault. Under such circumstances, this Court does not have the jurisdiction or 

discretion to impose a lesser sentence than the minimum prescribed by the 

statute. Considering entire aspects of this case, I sentence the convicted 

accused, Md. Rahmat Ali to undergo Rigorous Imprisonment for 3 (three) years 

and to pay a fine of Rs. 1000/- (Rupees one thousand only) in default to 

undergo further Simple Imprisonment for 1 (one) month under Section 8 of the 

Protection of Child from Sexual Offences Act, 2012.  

   The period of detention already under gone, by the accused shall 

be set off from the sentence imposed.    

 

25.       In the instant case this Court is of considered opinion that the 

victim has not suffered any loss and under the circumstances of this case, she 

may not require any assistance for any kind of rehabilitation, therefore, this 

Court is refraining itself from passing any order u/s 357 A of IPC.          
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26.       The accused/convict has been informed about his right to appeal 

against this judgment before the Hon’ble Gauhati High Court.  

27.  Learned counsel for the accused has filed a petition vide No. 

1214/15 u/s 389 (3) Cr.P.C. praying for allowing the convicted person, Rahmat 

Ali to remain on previous bail as he intent to prefer an appeal against the order 

and Judgement of conviction passed today. As the sentence imposed on the 

convict is not exceeding three years and considering the facts and 

circumstances of this case, I allow the prayer so as to enable the accused to 

prefer an appeal against this Judgment.      

28.   Let a copy of this Judgment be given free of cost to convicted 

accused immediately. Let also a copy of this order be forwarded to the District 

Magistrate, Sonitpur, Tezpur u/s 365 Cr.P.C.  

  Given under my Hand and Seal of this Court on this the 9th day 

of September, 2015. 

 

 

     (Mridul Kumar Kalita) 

SPECIAL JUDGE,     

SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(Mridul Kumar Kalita) 

   SPECIAL JUDGE, 
SONITPUR :: TEZPUR    
 
 
 
 
       Dictation taken and transcribed by me:  
  
 
                Smt. R. Hazarika, 

Steno     
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APPENDIX 
 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Victim. 
 

2.  Prosecution Witness No.2 :- Sri Chanak Rimal, informant,  
 

3.  Prosecution Witness No.3 :- Sri Golap Ali, 
 

4.  Prosecution Witness No.4 :- Sri Sabilal Neupani, 
 

5.  Prosecution Witness No.5 :- Dr. J. Begum, M.O., 
  

6.  Prosecution Witness No. 6 :- Sri Loknath Deka, I.O.   

 

EXHIBITS. 

Exhibit 1    :-  164 Cr.P.C. statement of victim
  

Exhibit 2   :-  FIR 

Exhibit 3   :-  Medical report. 

Exhibit 4    :-  Sketch map 

Exhibit 5   :-  Chargesheet 

 

 

 

( M. K. Kalita ) 

SPECIAL JUDGE 
  SONITPUR : TEZPUR 

 


